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REMARKS/ARGUMENTS 

By the present amendment, the background portion of the specification has been 
amended to correct a matter in connection with a summary of the prior art noted during a 
reading thereof. A typographical matter has also been corrected. The disclosure portion of the 
specification has been amended in minor respects. 

Claims 30, 33, 38, and 41 have been amended to render the language of the 
claims uniform. Claims 36, 37, and 40 have been amended to present the subject matter in 
better form. 

The following is noted with respect to the formal objection/rejections to the 
examined claims in the Office Action. 

With respect to the objection made to claim 57, in view of the incorporation of 
the subject matter of claims 52 and 53 into main independent claim 32, it is believed that the 
current format for claim 57 is proper. 

With respect to the rejection of claims 33, 38, 41, and 59, the language of these 
claims is intended to recite specific examples of selected variables for use in the claimed 
method/apparatus. Inasmuch as the patentability of the subject matter of claims 32 et seq. also 
lies in other aspects of the claimed subject matter, as well as in the detailed subject matter of 
claims 33, 38, 41, and 59, there is no need for a "closed" Markush type of claim and such format 
is not believed appropriate. Withdrawal of the rejection of these claims under 35 U.S.C. 
§ 1 12(2) is respectfully requested. 

In the Office Action of September 9, 2004, independent claims 32 and 58, and 
certain claims dependent thereon were rejected under 35 U.S.C. §102 on newly applied cited 
U.S. Patent 6,238,351 to Orr et al. Reconsideration and withdrawal of this rejection in view of 
the foregoing amendments to claims 32 and 58 and the following argument for patentability. 

The gist of the technique disclosed in the 351 patent is set out commencing at 
Col. 7, lines 26 through the end of the patent specification. In the technique described in the 
reference, changes in an indicator value are determined. These changes are then used to 
generate a compensatory signal that is applied to the quantities used to determine the underlying 
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monitored parameter, such as functional cardiac output. See Col. 7, lines 36-39 and particularly, 
Col. 8, lines 24-34. See also the discussion of the 351 patent at page 10, lines 2-15 of the 
present specification. 

In contrast to the technique of the '351 patent, amended method claim 31 and 
apparatus claim 58, clearly note that the technique of the present invention is one of carrying out 
a discrete measurement of a circulatory condition, determining whether an indicator variable for 
the condition has changed in value and thereafter carrying out a further discrete measurement 
responsive to a change in the indicator variable value. The subject matter of claims 32 et seq. is 
not a technique that applies a compensatory signal or correction factor as taught by the f 351 
patent. 

Amended claims 32-51, and 54-65 are thus neither anticipated nor rendered 
obvious by the disclosure of the 351 patent. 

Withdrawal of the rejection of these claims and passage of the application to 
allowance is respectfully requested. 

Respectfully submitted, 

ANDRUS, SCEALES, STARKE & SAWALL, LLP 

Daniel D. Fetterley (\ 
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Milwaukee, Wisconsin 53202 
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